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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 13th day of April, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12960
V.

ROBERT S. BORREGARD

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued on March 11
1993, following an evidentiary hearing.' The |aw judge affirmed
an energency order of the Adm nistrator revoking respondent's
mechani c certificate and inspection authorization. W deny the

appeal .

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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The anended order of energency revocation charged:
3. You nmade three different entries in the aircraft
mai nt enance records of a Cessna Mbdel 182 ci vi
aircraft no. N3627C, stating that you had conpleted an
annual inspection and approved it for return to service
on at least 3 different dates, to wt:
a. Septenber 1, 1992;
b. Cct ober 24, 1992;
C Cct ober 28, 1992; and
d Novenber 1, 1992.

4. In fact, the annual inspection for N3627C had not been
conpl eted on any of the above dates.

5. Your entries referenced in paragraph 3, above, were
intentionally false in that you knew t he annual
i nspection for N3627C had not been conpl eted on any of
t he above dates when you nmade said entries.

6. The above entries were nmaterial .

7. Your alterations in the aircraft |ogbook were done for
a fraudul ent purpose.

Respondent was charged with violating 14 C.F.R 43.12(a)(3).?

The follow ng facts were established at the hearing and not
seriously chall enged by respondent on appeal. In approximtely
m d Cctober 1992, Squadron Two Flying Cub hired respondent to
perform an annual inspection on N3627C. Respondent had done no
work for this group before, and had been | ooking for new

enpl oynent. Tr. at 312-314.

2§ 43.12(a)(3) reads:

43.12 Maintenance records: Falsification, reproduction, or
alteration.

(a) No person may neke or cause to be nmade:

(3) Any alteration, for fraudul ent purpose, of any record or
report under this part.
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The aircraft's annual inspection was |ate, and should have
been conpleted in Septenber. For unrelated reasons, the FAA had
becone interested in the aircraft, and had asked the club for
various records, including maintenance records. The club
president and his son, Keith Mason, the director of maintenance,
apparently determned to attenpt to disguise that the aircraft
was "out of annual" when it was flown. Keith Mason therefore
asked respondent to back date the annual inspection to Septenber
for adm nistrative reasons of "mmintaining continuity" (i.e.,
continuity in the records). Exhibit G3 and Tr. at 113.

Respondent conplied. As he apparently had already entered
Cct ober 28 and Cctober 24 in the aircraft and engi ne | ogbooks,
respectively, he placed peel-off |abels over those dates and
wrote in Septenber 1.%° The peel-off labels clearly showed up as
alterations as, for exanple, they covered certain information
preprinted on the | ogbook pages. See Exhibit C4. As requested,
Kei th Mason forwarded copies of these | ogbook pages to the FAA

Soon after, Mason reported to respondent that the FAA was
questioning whether entries had been altered. Respondent then
was told of the FAA invol venent, and he proceeded to report the
incident to an FAA inspector he had dealt with in the past.
Respondent took nore | abels and covered the Septenber dates,

reinserting October 24 and Cctober 28.% Later, he voided the

%The testinony establishes that these | abels were nore
permanent than the easily renoved "Post-it" type. Tr. at 123-
124.

“There was consi der abl e di scussion at the hearing regarding
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Cct ober 24 and 28 entries and nmade new ones show ng a Novenber 1,
1992 annual inspection date. Respondent admts that the annual

i nspection had not been conpleted by any of these dates, as the
requi red gear swing was not perforned until after Novenber 1.

Tr. at 323-328.

On appeal, respondent argues both procedural and substantive
errors by the law judge. W find no procedural basis to overturn
the initial decision. Respondent's |ack of counsel is not
grounds for reversal. Respondent sought no delay to obtain new
counsel, nor is "assigned counsel"” (Appeal at 4) provided in
Board cases. Furthernore, the | aw judge thoroughly expl ai ned the
hearing procedures to respondent, and at no point did respondent
obj ect or ask questions.

Respondent al so clains that he was prevented from
i ntroducing witnesses in his defense and that docunentary
evi dence he sought to introduce was excluded. W see no
i ndication of either event in the record, and respondent cites no
place in the transcript where the | aw judge rejected either
docunentary evidence or proffered witnesses. The |aw judge did
not abuse his discretion in explaining to respondent, at the
outset, that extensive character w tnesses would not be useful or
accepted, as their testinony would not shed light on the
(..continued)
the propriety (or inpropriety) of using different inspection
dates in the engine and aircraft |ogbooks. The Adm nistrator
never tied this issue to the charge, the answer is not clear in
the record (there being extensive conflicting testinony by

experienced individual s), and we need not resolve it to decide
respondent’' s appeal.
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incidents that were the subject of the conplaint. Qur conclusion
of no procedural error is confirnmed by a review of respondent's
attachnments to his appeal, which constitute, in effect, an offer
of proof. It appears fromthis attachnent that none of the
proposed w tnesses had any first-hand know edge of the incidents,
but woul d have testified to after-the-fact events. The proffered
evi dence, even if accepted, would not affect our conclusions.
Overall, we see no procedural error or irregularity that denied
respondent due process or a fair hearing.

Respondent further argues that there was no energency that
warranted an energency order, and that he was deni ed proper
noti ce of FAA enforcenent actions because the FAA enpl oyee he
contacted did not informhimof the pending investigation.
However, the FAA enpl oyee he contacted was not the investigating
official. Even if he knew of the investigation at the tinme, we
cannot find that a failure to notify respondent would be a
viol ation of respondent's due process rights. In any case,
respondent was well aware, through his direct contacts with
| nspector Smth, that an investigation had begun. As to the
energency nature of the order, the Board does not reviewthe

Adm nistrator's exercise of his energency powers. Adm nistrator

v. Anderson, 5 NTSB 564, 565 (1985).

Turning to substantive issues, the regulation with which
respondent is charged, 14 C F. R 43.12(a)(3), prohibits
alteration of records for fraudul ent purposes. W typically cite

and apply the elenents of fraud, as listed in Hart v. MLucas,
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535 F. 2d 516, 519 (9th Cr. 1976), citing Pence v. United States,

316 U.S. 332, 338 (1942), viz.: 1) a false representation; 2) in
reference to a material fact; 3) nmade with know edge of its

falsity; 4) with the intent to deceive; and 5) with action taken
inreliance on the representation. In the past, we have applied

Hart in the context of 14 C F. R 43.12(a)(1), which prohibits

fraudulent or intentionally false record entries.
Respondent first argues that the m srepresentati on was not

material (the second Hart criteria). W nust disagree. The

alterations msrepresented the conpletion date of the aircraft's
annual inspection.®> Contrary to respondent's contention, the

m srepresentati ons were not on a copy, although only a copy was
forwarded to the FAA. The alterations and incorrect information
were placed directly in the official logs. Under the

ci rcunst ances, respondent's argunents that he did not endorse the
"copy" as an official docunent and that the falsity of the
Septenber 1, 1992 insertion was reported to the FAA are

unconvi nci ng. °

°As we noted in Administrator v. Osen, NTSB Order EA-3582
(1992) and Adm nistrator v. Cassis, 4 NISB 555, 557 (1982),
reconsi deration denied, 4 NTSB 562 (1983), aff'd Cassis v. Helns,
Adnr., FAA, et al, 737 F.2d 545 (6th Gr. 1984), reliability and
accuracy of aircraft and pilot records are vital to aviation
safety. "[A]lny | ogbook entry which in any way illustrates
conpliance wth any certification or rating requirenent in 14 CFR
61 is material for purposes of a Section 61.59(a)(2) violation."
Id., 4 NTSB at 557.

®Respondent did not make the report until he was advised by
M. Mason that copies of the altered entries had been sent to the
FAA. In any case, we fail to see how his report to the FAA could
affect the materiality of the alteration.
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Respondent continues that the Adm nistrator did not prove
any intent to deceive. He suggests that, because the FAA
i mredi ately had questions about the docunent and because its
falsity was reported by respondent, the required intent could not
exist. Wile it mght be superficially appealing, it does not
logically follow, for exanple, that, because a $10 bill is not a
good counterfeit, the counterfeiter had no intent to deceive.
The | aw judge found that respondent "intentionally altered
entries in the mai ntenance records of the aircraft for a
fraudul ent purpose.” Tr. at 412. This finding is not subject to
reversal even if the reason respondent m ght have believed --
mai ntai ning continuity in the records -- was not the Masons
actual purpose.’ Nor is the finding reversible because, after
maki ng the alteration and | earning that the FAA was aware of it,
respondent alerted an FAA enpl oyee. Moreover, respondent
continued to nmake alterations in the | ogbook that he knew were
false in an apparent attenpt to deceive the FAA that proper
entries had been nmade and thereby bring an end to the
i nvesti gati on.

Respondent's next argunent, that there was no reliance on
the false alteration, leads us to a slight nodification of the

initial decision. The |law judge found that the Adm nistrator had

'"The law judge's subsidiary finding (Tr. at 412) that
respondent had "unwittingly allowed hinself to be duped into a
deception perpetrated by . . . Squadron Two Flying Club . . . .
can, in this context, be read to reflect the fact that respondent
was not originally told of the Masons' true purpose in seeking
the alteration
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not proven this fifth elenent of Hart. The |aw judge then

proceeded to find that respondent nade an intentionally fal se
entry. On this basis, he found that respondent viol ated
§ 43.12(a)(3).

The problemw th this analysis is that this finding, while
avai l abl e as a | esser offense under § 43.12(a)(1), is not
avai | abl e under 8§ 43.12(a)(3), the only section charged in the
order of revocation. Notw thstanding, we conclude that a
viol ati on of subsection (a)(3) has been proven.

The | aw judge and the Adm nistrator's counsel engaged in
consi der abl e debate regarding application of Hart to
8 43.12(a)(3), as conpared to its usual application in
8 43.12(a)(1) cases. The Adm nistrator argued at the hearing,

and continues to argue in his reply, that the fifth Hart

criterion -- action taken in reliance on the fal se
representation -- should be nodified here to reflect the
different |anguage of (a)(3). Thus, according to the

Adm nistrator, all that should be required is proof of an intent

that sonmeone rely on the alteration, not proof of actual
reliance.

Hart discussed the fraud criteria only in passing, as the

i ssue before the court was the know edge required for an
intentional falsification finding under (a)(1). Even assum ng
Hart applies to subsection (a)(3) cases, where the question is
only whether an alteration was made with a fraudul ent purpose in

m nd, not whether the entry itself perpetrated a fraud, we think
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that Hart's applicability in (a)(3) cases is |logically concluded
with our inquiry into whether a respondent intended to deceive,
as this inquiry mrrors the regulation's prohibition against
fraudul ent purpose. Having upheld the |aw judge's finding on
that point, we affirmthe |l aw judge's ultimte concl usion that
respondent viol ated subsection (a)(3).

Finally, we nust reject respondent’'s various argunments
agai nst certificate revocation. Just as a |esser violation of
intentional falsification under (a)(1l) is sufficient for
revocation,® so is a violation of (a)(3). Respondent's after-
the-fact contacts wth the FAA are not satisfactory mtigation,
nor is the absence of actual harmfromthe alteration. Accord

Roach v. National Transp. Safety Bd., 804 F.2d 1147, 1157 (10th

Cr. 1986), cert. den'd, 486 U S. 1006 (1988). Cf. Adm nistrator

v. Fallon, NTSB Order EA-2678 (1988) (disclosure prior to

di scovery may be considered in mtigation). Simlarly, any
separate responsibility or liability of the aircraft owner does
not excuse respondent's behavior. The |aw judge found that
respondent knew that the alteration was fal se and woul d be used
in sone fashion to deceive. And, the financial harmto
respondent fromrevocation and his prior clean record are not

el enents to be taken into account in determ ning the appropriate

sanction. Admnistrator v. WIllians, NISB Order EA-3588 (1992).

W al so reject respondent’'s suggestion that the revocation

extend only to his inspection authorization, allowing himto

8Cassi s, supra.
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retain his nmechanic certificate. A finding of |ogbook alteration
wi th fraudul ent purpose (or even the |esser charge of
intentionally false entry) calls into question a respondent's
ability and willingness -- qualification -- to hold either of

these certificates. Admnistrator v. Garrelts, NITSB O der EA-

3136 (1990). Accord Administrator v. Barron, 5 NTSB 256 (1985)

(both medi cal and operating certificate revoked for intentional

falsification of nedical application); and A sen, supra (although

violations stemmed fromrespondent's activities under his
mechani c certificate, suspension of private pilot certificate

uphel d) .

ACCCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is denied; and
2. The initial decision is nodified, as set forth in this
opi ni on.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



